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APPELLANT'S STATEMENT OF 
QUESTIONS PRESENTED 


In the opinion of the appellant, the questions 
presented are: 


1. Whether the Court below erred in making 
a finding that this case should be tried in Maryland! 


| 
2. Whether the Court below erred in dis- 
missing this case upon the grounds of forum non 


conveniens. . 


3. Whether the Court below erred in dis- 
missing this case in view of the fact that five of the | 
six witnesses are amenable to process only in this | 
jurisdiction and that this jurisdiction is most con- | 
venient to plaintiff and defendant by reason of their | 
employment herein. ! 
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UNITED STATES COURT OF APPE 
For The District Of Columbia Circuit | 


FRANCIS WILLIAM MURPHEY, 


Vv. 


WILLIAM WADE LATIMER, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Francis William Murphy fromthe Order of 
the Trial Court dismissing the plaintiff's complaint on the ground that 
this jurisdiction did not constitute the most convenient forum for a trial 


of this case. The parties will be hereafter referred to ag they appear 
in the Trial Court. 
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This action was commenced by a Complaint filed by the plaintiff, 
Francis William Murphy, wherein he claimed damages for injuries 
sustained as the result of the negligent operation of a motor vehicle by 
the defendant. 


Jurisdiction was conferred on the District Court by the provisions 
of Section 306, Title 11, of the 1950 Edition of the Code of the District 
of Columbia, and on this Court by Section 1291, Title 28, United States 
Code. 


STATEMENT OF THE CASE 


The complaint filed by the plaintiff alleges that on September 16, 
1957 while he was operating a motor vehicle on route 202 in the State 
of Maryland, his automobile was struck in the rear by a vehicle 
operated by defendant. The defendant filed his Answer and also filed 
a motion to dismiss the complaint on the grounds of forum non conveniens. 


The trial court after oral hearing granted the motion to dismiss 
stating that "an accident which occurred in Maryland, which involves a 
plaintiff who resides in Maryland, and a defendant who resides in Mary- 
land, should be tried in Maryland Courts." 


It appears from the deposition and affidavits in this case that the 
plaintiff and defendant resided in Maryland at the time of the accident; 
that both plaintiff and defendant, however, were employed in the District 
of Columbia at ‘the time of the accident (J.A. 4-7, 8-10); that the defend- 
ant is still employed by the Federal Government in the District of Colum- 
bia (J.A. 7); that the plaintiff works out of the Maryland office of his 
present employer and his employment as a route supervisor takes him 
into the District of Columbia (J.A. 6); that five of the six witnesses, both 
lay and professional (excluding plaintiff and defendant) are residents of 
the District of Columbia and maintain their business in the District of 
Columbia and are not amenable to process in any other jurisdiction 
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(J.A. 9); that Dr. Milton C. Cobey, the principal medical witness, 
resides at 4440 Garfield Street, N.W., Washington, DC., and the only 
office listing for Dr. Cobey in the telephone directory is at 1726 Eye 
Street, N.W., in Washington, D.C. (J.A. 9); that Dr. Lendell C. Gay 
resides at 3039 University Terrace, N.W., and the only office listing 
for this physician in the telephone directory is at 403 East Capitol 
Street in Washington, D. C. (J.A. 9); that Dr. Russell B.|Diley is the 
only medical witness who has business offices both in Maryland and 
the District of Columbia (J.A. 9); that the witnesses to the accident, 
Mr. and Mrs. Louis Brown, reside at 413 - 17th Street, N.E., Washing- 
ton, D.C., and are not amenable to process in any other jurisdiction 
(J.A. 9); that the only available witness concerning plaintiff's employ- 
ment at the time of the accident, and his loss of wages, is Mr. Irving 
Feingold, who was office manager and accountant for the employer, who 
resides in the District of Columbia and maintains his business in the 
District of Columbia (J.A. 9). 


STATEMENT OF POINTS 


1. The Court erred in granting the defendant's motion to dismiss 
the plaintiff's complaint on the ground that this jurisdiction did not con- 
stitute the most convenient forum for the trial of this case. 


2. The Court erred in finding "that an accident which occurred in 
Maryland, which involves a plaintiff who resides in Maryland, anda 
defendant who resides in Maryland, should be tried in Maryland Courts" 
and in not considering other factors determinative of the question of 


whether this forum is the most convenient forum for the trial of this 


case. 


3. The Court erred in rejecting plaintiff's choice of forum in view 
of the absence of a clear showing by defendant that the forum chosen by 
plaintiff was not, in fact, the most convenient forum for the trial of this 

| 
case. | 
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4. The Court erred in rejecting plaintiff's choice of this forum 
in view of the fact that plaintiff and defendant are both employed in this 
jurisdiction and that all of the witnesses reside in this jurisdiction and 
are amenable to compulsory process only in this jurisdiction. 


5. The Court erred in failing to find that this jurisdiction is, in 
fact, the most convenient forum for the trial of this case. 


SUMMARY OF ARGUMENT 


The plaintiff's choice of forum for the trial of this case should 
not be disturbed since the balance of convenience requires that the case 
be tried in this jurisdiction. 


ARGUMENT 


In granting the Motion to dismiss on the grounds of forum non 


conveniens, theicourt below disregarded several important factors 


which make this jurisdiction not only the most convenient forum but the 
only forum where this case can be properly tried. 


In the case of Gulf Oil Corporation v. Gilbert, 330 U.S. 501, the 
Supreme Court noted that among the factors to be considered in deter- 
mining this issue were the relative ease of access to source of proof; 
availability of compulsory process for attendance of unwilling witnesses; 
the cost of obtaining attendance of willing witnesses; and all other 
practicable problems that make trial of a case easy, expeditious and 
inexpensive. 


Applying these factors to the present case, we note that five of 
the six witnesses (exclusive of the plaintiff and defendant) are residents 
of the District of Columbia, maintain their business in this jurisdiction 
and are amenable to process only in this jurisdiction. To require the 
plaintiff to take the depositions of these witnesses for use in a trial in 
Maryland would make such a trial expensive, difficult and unsatisfactory. 
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The plaintiff and defendant were both employed in the District of 
Columbia at the time of the accident and are still employed in this 
jurisdiction and maintain daily contact in this city. It would be most in- 
convenient and inconsiderate to require the parties to leave their em- 
ployment to travel some distance from this jurisdiction for a trial of 


this case. 


It is generally held that unless the balance of convenience is 
strongly in favor of the defendant, the plaintiff's choice of forum should 
not be disturbed. Considering the relative ease with which all six wit- 
nesses can be compelled to testify in this jurisdiction through process 
of the court, and the uncertainty and expense of obtaining the attendance 
of these witnesses in any other jurisdiction, and the expense and other 
problems attendant upon the taking of depositions, it is plain that the 
balance of convenience is strongly in favor of and requires this case to 
be tried in this jurisdiction. Caspar v. Devine, et al, 103 U.S. App. D.C. 
193, 257 F.2d 197. Daquila v. Schlosberg, 102 U.S. App. D C. 366, 253 
F.2d 888. | 

In any event, there has been no showing whatsoever by the defend- 
ant that this forum is inconvenient to him and, as such, woul "' vex," 
‘harass,' or 'oppress' the defendant by inflicting upon him expense or 
trouble not necessary to his own right to pursue his remedy." Gulf Oil 
Corporation v. Gilbert, 330 U.S. 501, 508. | 


CONCLUSION 


We respectfully submit that to deprive the plaintiff of the right to 
try his case in this jurisdiction would impose upon him an unreasonable 
and financial burden that could not possibly be justified by any considera- 
tion of fairness to the defendant. 


Respectfully submitted, 


PHILIP J. LESSER 
I. IRWIN BOLOTIN 
917 15th Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 


[ Filed December 11, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 
FRANCIS WILLIAM MURPHY 


7804 Muncy Road 
Hyattsville, Maryland, 


Plaintiff, 
Vv. 


) 

) 

) 

) Civil Action 
No. 3500-'59 
) | 
) 

) 

) 

) 


WILLIAM WADE LATIMER 

c/o National Training School for Boys 
Bladensburg Road & S. Dakota Ave., N.E. 
Washington, D.C., 


Defendant. 


COMPLAINT 
(Damages for Personal Injuries -- 


Negligent Operation of Automobile) | 


1. Plaintiff is a citizen of the State of Maryland. Defendant isa 
citizen of Maryland and is also employed in the District of Columbia. 
The matter in controversy exceeds, exclusive of interest and costs, the 
sum of $3,000. 

2. On September 16, 1957, while the plaintiff, Francis William 
Murphy, was returning to his home from his employment in the District 


of Columbia and was lawfully operating his automobile in a northerly 
direction on Route No. 202 in the State of Maryland near its intersection 
with the Baltimore-Washington Parkway, his automobile was struck in 
the rear with such great force and violence by an automobile negligently 
driven by the defendant as to propel the plaintiff's vehicle anto colliding 


2 
with a third vehicle in front of plaintiff's vehicle, all of which caused 
the plaintiff to sustain the injuries hereafter alleged. 

3. The negligence of the defendant consisted of his failure to 
exercise proper control in the management of his automobile; in failing 
to give full time and attention to the operation of his automobile; in driv- 
ing his automobile at a rate of speed in excess of a speed which was 
reasonable under the circumstances, and in violation of the Motor Vehicle 
Law of the State of Maryland. 

4. As a result of the negligence of the defendant as hereinabove 
stated, the plaintiff was thrown against parts of the vehicle he was operat- 
ing, and he sustained serious, painful and permanent injuries, consisting 
of a whiplash injury to his neck, numerous contusions, lacerations and 
abrasions in and about his head, face, body and limbs and he suffered a 
contusion of his left elbow and an acute sprain of the cervical spine 
resulting in a straightening thereof and causing him to lose the normal 
range of motion in his neck; and he suffered and he will continue to 
suffer nervous shock, physical pain and mental anguish. Plaintiff was 
required to wear a neck brace and collar, and he required extensive 
medical treatment in an attempt to be cured of his injuries, and he 
incurred and will in the future incur substantial expenses for medical 
and surgical care and treatment, and he has lost time from his regular 
employment with resultant loss of earnings, and he will continue to lose 
time from his employment as a result of said injuries and he has been 
permanently impaired in his power to labor and earn money, and his 
automobile was substantially damaged. 

5. As a result of the negligence of the defendant as hereinabove 
stated, the plaintiff's automobile was damaged and the plaintiff incurred 
expenses in the amount of $357.77 for its repair and towing charges. 

WHEREFORE, the plaintiff demands judgment against the defendant 
in the sum of $50,000 plus interest and costs for his personal injuries and 


in the sum of $357.77 plus interest and costs for his property damage. 
LESSER & KATES 


By: /s/ Philip J. Lesser 
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By: /s/ I. Irwin Bolotin | 
917 - 15th St., N.W. 
Washington 5, D, C. 


By: /s/ Lyon L. Tyler, Jr. 
1511 K St., N.w. 
Washington 5, D.C. 


Attorneys for Plaintiff 


JURY DEMAND 


Plaintiff demands a trial by jury. | 
By: /s/ I. Irwin Bolotin 


[ Filed February 2, 1960] 
ANSWER 
FIRST DEFENSE: 

The complaint fails to state a cause of action upon which relief 
may be granted. | 
SECOND DEFENSE: | 

This is not the most convenient forum for the trial of this case. 
THIRD DEFENSE: 

The amount in controversy is within the jurisdictional limits of 
the Court. The defendant admits the happening of an accident on the 
date and place as alleged, but denies the allegations of negligence as 


alleged and has no knowledge of the injuries, losses, damage s or ex- 
penses as alleged and, therefore, denies same; and denies all allega- 
tions not specifically admitted herein. | 
GALIHER & STEWART ! 


By: /s/ William H. Clarke! 
1215 Nineteenth St,, N.W. 
Washington 6, D. C. 
Attorneys for the Defendant 


[ Certificate of Mailing] 


[ Filed March 4, 1960] 
EXCERPTS FROM DEPOSITION OF 
FRANCIS WILLIAM MURPHY 
*x 


* * * 


Washington, D. C., 
Thursday, February 25, 1960 


* * * * 
FRANCIS WILLIAM MURPHEY, 
plaintiff in the above-entitled cause, was called for examination by 
counsel for defendant, and after having been sworn by the notary was 
examined and testified as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. CLARKE: 
Q. Give us your name, please. A. Francis William Murphy. 
Q. Where do you live? A. 7804 Muncy Road, Hyattsville, 
Maryland. 
* * * * * 
Q. How long have you lived at the address on Muncy Road? 
A. Five years. 
* * * * ak 
Q. Is that'a house or an apartment? A. A house. 
Q. Where did you live before then? <A. I lived in Queenstown for 
a year, Queenstown Apartments. 
* * * * ak 
Q. How long have you lived in Maryland? A. Six years. 
Q. That would be the last six years, the five years at the Hyatts- 
ville, Maryland and one year at Queenstown? A. That's right. 
Q. Are you buying or renting the house in Hyattsville? A. Buying. 
* * * a x 
Q. Are youemployed? A. Yes, sir. Pepsi-Cola Bottling Company. 
Q. What is the nature of your employment? A. I'm a route sales- 


Q. How long have you been so employed by them? A. A year 
and a half. 


* 
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Q. Pepsi-Cola Bottling Company on the Rockville Pike ? 
A. That's right. The main office is at 17th Street. | 
Q. You work out of the Rockville Pike office? A. That's right. 
- Prior to being employed by Pepsi-Cola, who were you employed 
- Dr. Pepper-True Ade Bottling Company. 
- Where was their office? A. 6101 Blair Road, Northwest. 
. Is that in Washington or in Maryland? A. Washington. 
- How long were you employed by them? A. 19 years. 
. What was the nature of your employment with them? A. I 
was a route salesman for 14 and a route supervisor for 5. 
Q. It pretty well takes up all the time that you have been in the 
District, doesn't it? A. That's right, sir. | 
Q. Those are the only two jobs you had in the District ? A. Yes, 


* * * bd * 


Q. Let us get down to September the 16th, 1957. Were you 
involved in an accident on that day? A. Yes, sir. | 

10 Q. Where did that accident take place? A. Baltimore Parkway 
and Route 202. | 

Q. Where were you coming from and where were you going to? 

A. Iwas going home from work. 
Q. What time was it? A. Around 8:30, 9:00 o'clock at night. 

* * * * * 
EXAMINATION BY COUNSEL FOR PLAINTIFF 


BY MR. BOLOTIN: 
* * * * * 


Q. Coming back to September 16, '57, I think you told’ Mr. Clarke 
that you had been with Tru Ade for 18 or 19 years? A. Well, when I 
left there I left in July. Had I stayed until October the 12th, | I would 
have been there 19 years. | 

Q. And that you worked out of the District of Columbia office 
during that period of time? A. Yes, sir. | 

Q. The whole 19 years? A. That's right. 
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Q. Did you live in Washington any part of that time? A. Yes, 
sir. Until I moved to Queenstown. 
32 Q. Queenstown? A. Yes. 
Q. That is not in Washington? A. No. I lived in Washington all 
the time up until the time I moved to Queenstown, which is six years ago. 
Q. Then you moved to Queenstown 1953 or '54; is that correct ? 


A. Yes, sir. 

Q. That was about three years before the accident? A. Yes. 
Lived at 1520 A Street. Then I lived at No. 23 15th Street for about 14 
years. 

Q. About 14 years in the District of Columbia? A. Yes. 

Q. Then you went to work for Dr. Pepper, yousay? A. Yes. I 
was working there then. 

Q. Montgomery County? A. No. Pepsi-Cola Company? 

Q. Iam sorry. A. Pepsi-Cola instead of Dr. Pepper Company 
there. 

Q. And your work takes you in what area? A. I work from 5th 
and Kennedy over to Chillum Road. 

Q. That is in Northeast? A. Yes, sir. Northeast and Northwest. 
And from Takoma Park down to Kennedy Street. 

Q. This other car that was involved in the accident was a car 

driven by 4 man named Louis Brown? A. Yes, sir. 

Q. And he lives in the District of Columbia? A. I believe so; 
yes, sir. 

Q. At that time he gave you his name and address as a District 
address? A. He had a Lincoln exchange, so I imagine it was in North- 
east somewhere. 

Q. Does this address help you, 413 17th Street, Northeast ? 

A. I believe that is the one I got. I have my notes at home. 

Q. Ibeg your pardon? A. I still have the notes that I took that 

night after the accident at home. I think that is the address he gave me. 


I think he works in the District. 
x *x 


[ Filed March 4, 1960] 


EXCERPTS FROM DEPOSITION OF 
WILLIAM WADE LATIMER 


* * * 


Washington, D. C. 
aecey EoD rar 25, 1960 


* * 
| 


WILLIAM WADE LATIMER, 
defendant in the above-entitled cause, was called for examination by 
counsel for plaintiff, and after having been sworn by the notary was 


examined and testified as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFF | 
BY MR. BOLOTIN: 
Q. Will you state your full name, please. A. William Wade Latimer. 
*x 


* * * * 

Q. Where do you live? A. 7404 84th Place, Hyattsville. 

Q. Where do you work? A. National Training SESE. for Boys, 
Washington. 

Q. Where is that located? A. Washington, D. C. 2916 Bladens- 
burg Road. 

Q. Northeast? A. Yes. 

Q. How long have you worked at that address? A. Bight years. 

Q. Then you have worked for the District Governme nt for eight 
years? A. Federal Government. 

Q. Federal Government. Iam sorry. A. Yes. 

Q. Were you working at that address on September 16, 1957? 
A. Yes, sir. 

Q. You are still employed at the same job today; is that correct ? 
A. Yes. 


* * * * * | 


[ Filed March 14, 1960] 
MOTION TO DISMISS 
Comes now counsel representing the defendant herein and moves this 
Honorable Court to dismiss this cause of action inasmuch as it is not 
the most convenient form, and states that the parties berets are residents 
of Maryland; the accident happened in Maryland. 
GALIHER & STEWART | 


By: /s/ William H. Clarke 
Attorneys for Defendant 


NOTICE TO: 


I. Irwin Bolotin, Esq. 
Attorney for Plaintiff 
405 Investment Building 
Washington, D. C. 


Please take notice that the points to be submitted in support of 
this motion and the authorities intended to be used are attached hereto. 
The rules of the above-named Court require that if you oppose the grant- 
ing of the same, you shall, within five (5) days from the date of service 
of a copy thereof upon you, or such further time as the said Court may 
grant, or as the parties of the suit may agree upon, file in reply with the 
Clerk of said Court a statement of the points and authorities upon which 
you rely, and serve a copy thereof upon counsel the defendant named 
above. 

/s/ William M. Clarke 


[ Filed March 14, 1960] 
AFFIDAVIT 

I, William H. Clarke, being first duly sworn, on oath depose and 
say that Iam counsel for the defendant, William W. Latimer, and that 
I have studied and read the file in the above-entitled matter and that 
the plaintiff and the defendant are both residents of the State of Maryland; 
that the accident complained of occurred in the State of Maryland; that 
the plaintiff was first treated at Prince Georges General Hospital in the 
State of Maryland and later treated by Dr. Gay and Dr. Cobey. I know 
that Dr. Milton Cobey practices in neighboring Maryland hospitals. Dr. 
Diley, who took the x-rays has an office in Maryland and likewise 
practices in Maryland. 
/s/ William H. Clarke 


[ Jurat dated March 11, 1960] 


[Filed April 20, 1960] 
AFFIDAVIT IN OPPOSITION TO MOTION TO DISMISS 

DISTRICT OF COLUMBIA, SS: | 

Philip J. Lesser, being first duly sworn according to law, upon 
oath, deposes and says: | 

1.. Iam one of the attorneys for the plaintiff in this case and have 
participated in the preparation of this case for purposes of trial. 

2. Five of the six witnesses in this case, both lay and professional 
witnesses, (excluding the plaintiff and defendant) are residents of the 
District of Columbia and maintain their business in the District of Colum- 


bia and to my knowledge are not amenable to process in any other juris- 
diction. Dr. Milton C. Cobey, the principal medical witness, resides at 
4440 Garfield St., N.W., Washington, D. C. and the only office listing for 
Dr. Cobey in the telephone directory is at 1726 Eye Street, N.W.; Dr. 
Lendall C. Gay resides at 3039 University Terrace, N.W. and the only 
office listing for this physician in the telephone directory is at 403 E. 
Capitol Street. Dr. Russell B. Diley is the only medical witness who has 
business offices in both Maryland and the District of Columbia. The wit- 
nesses to the accident, Mr. and Mrs. Louis Brown reside at 413 - 17th 


Street, N.W. in the District of Columbia and, to my knowledge, are not 


amenable to process in any other jurisdiction. The only available witness 
concerning plaintiff's employment at the time of the accident and his loss 
of wages, is Mr. Irving Feingold who was office manager and accountant 
for the employer, who resides in the District of Columbia and maintains 
his business in the District of Columbia. | 

3. I have no knowledge that any of the said witnesses would be 
willing to attend the trial and testify without service of subpoenas. 

4. Iam informed that both the plaintiff and defendant are in daily 
contact with the District of Columbia, having their employment in this 
jurisdiction, and to require the parties themselves to attend Court in any 
other jurisdiction would be inconsiderate and inconvenient. | 

5. During the course of settlement negotiations which I conducted 
prior to filing suit, representatives of the insurance carrier stated that 
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they were aware that it would be most inconvenient and difficult for the 
plaintiff to attempt to try his case at Upper Marlboro, Maryland and that 
if plaintiff did not settle on their terms but resorted to legal action, they 
would take every effort to compel him to bring suit in Upper Marlboro. 
/s/ Philip J. Lesser 
[ Jurat dated April 20, 1960] 


[ Filed June 2, 1960] 
EXCERPT FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
May 17, 1960 


* * * * * 

THE COURT: The Court is of the view that an accident which 
occurred in Maryland, which involves a plaintiff who resides in Maryland, 
and a defendant who resides in Maryland, should be tried in Maryland 
Courts. 


I will grant the motion to dismiss. 
* * ok 


[ Filed May 18, 1960] 
ORDER 

Upon consideration of the Motion to Dismiss filed herein by the 
defendant on the ground that this is not the most convenient forum, and 
upon further consideration of the Points and Authorities filed in opposition 
to that motion, and after oral argument in court, it is by the Court this 
18th day of May, 1960, 

ORDERED that the Motion to Dismiss be and it hereby is granted 
and the cause of action be and it hereby is dismissed. 


/s/ Edward A. Tamm 
JUDGE 


[ Certificate of Mailing] 
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[ Filed June 2, 1960] 
NOTICE OF APPEAL | 
Notice is hereby given this 2nd day of June, 1960, that the plaintiff, 
Francis William Murphy hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 18th day of May, 1960 in favor of the defendant, William 
Wade Latimer against said plaintiff. | 


/s/ I. Irwin Bolotin 
Serve: Attorney for Plaintiff 
Galiher & Stewart 
Attorneys at Law 
* * * 


[ Filed June 20, 1960] | 
STATEMENT OF POINTS : 

COMES NOW the plaintiff, through his attorneys and submits the 
following as the only points upon which he will rely upon on appeal: 

1. The Court erred in granting the defendant's motion to dismiss 
the plaintiff's complaint on the ground that this jurisdiction did not con- 
stitute the most convenient forum for the trial of this case. 

2. The Court erred in finding "that an accident which occurred in 
Maryland, which involves a plaintiff who resides in Maryland, and a 
defendant who resides in Maryland, should be tried in Maryland Courts” 
and in not considering other factors determinative of the question of 
whether this forum is the most convenient forum for the trial of this 


case. 

3. The Court erred in rejecting plaintiff's choice of Fes in view 
of the absence of a clear showing by defendant that the forum chosen by 
plaintiff was not, in fact, the most convenient forum for the trial of this 
case. | 

4. The Court erred in rejecting plaintiff's choice of this forum in 
view of the fact that plaintiff and defendant are both employed in this 
jurisdiction and that all of the witnesses reside in this jurisdiction and 


are amenable to compulsory process only in this jurisdiction. 
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5. The Court erred in failing to find that this jurisdiction is, in 
fact, the most convenient forum for the trial of this case. 
LESSER & KATES 


By: /s/ Philip J. Lesser 
By: /s/ I. Irwin Bolotin 
* * * 


Attorneys for Plaintiffs-Appellants 
[ Certificate of Service] 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,871 


FRANCIS WILLIAM MURPHY, 


Vv. 


WILLIAM WADE LATIMER, 
Appellee. 


APPELLANT'S DESIGNATION OF PARTS OF 
RECORD TO BE PRINTED IN JOINT APPENDIX 


The Appellant designates the following as his part of the record to 
be printed on appeal: 
. Complaint. 
. Answer. 
Motion to dismiss filed by attorneys for defendant. 
. Affidavit of William H. Clark. 
Affidavit in opposition to Motion to Dismiss. 


Pages) 1 through 40 of the deposition of Francis William Murphy 
as marked with red pencil, copy of such deposition being left 
with the printer. 


Pages 1 through 10 of the deposition of William Wade Latimer 
as marked with red pencil, copy of such deposition being left 
with the printer. 
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- Decision of the Court as shown in the excerpt of the Official 
Transcript of Proceedings. 


- Order signed by Judge Tamm on May 18, 1960. 
- Notice of Appeal. 
- Statement of Points. 
- Designation of record on Appeal. 
/s/ Philip J. Lesser 
* * * 


/s/ 1. Irwin Bolotin 
[ Certificate of Service] Attorneys for Appellant 


BRIEF FOR APPELLEE 


Guited States Court of Appeals o_o soreus 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,871 FILED sep 1.21960 


Sprayil Siri? 


WILLIAM WADE LATIMER, 
: Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RICHARD W. GALIHER 
WILLIAM E. STEWART, JR. 
WILLIAM H. CLARKE 


1215 Nineteenth Street, N.W. 
Washington 6, D. C. 
Attorneys for Appellee 


QUESTION PRESENTED 


In the opinion of the appellee, the question pres 


is simply stated as follows: 


Did the Court below act arbitrarily 
or capriciously in dismissing a complaint 
based on the grounds of forum noncon- 
venience where it appeared that the acci- 


dent complained of occured in the State of 


Maryland. and the plaintiff and the defend- 


ant were both residents of the State of 


Maryland ? 
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JURISDICTIONAL STATEMENT 


The defendant admits that the Court has jurisdiction. 


STATEMENT OF THE CASE 


As is shown by the complaint filed herein (J.A. 1), the plaintiff 
is a resident of Hyattsville, Maryland, and an accident occurred on 
September 16th, 1957, on Route 202 in the State of Maryland. The 
plaintiff has been a resident of Maryland for some six years and is 


purchasing his house in Hyattsville, Maryland (J.A. 4). It likewise 


appears that at the present time the plaintiff is employed as a Route 
Salesman for Pepsi Cola Bottling Company, working out of their office 
building on the Rockville Pike, also in Maryland. At the time of the 
accident he was'employed by another bottling company, working out of 
Northwest Washington. It would likewise appear from the deposition 
taken of the defendant below that his place of residence was Hyattsville, 
Maryland and he worked just over the District Line at the National 
Training School for Boys in Washington. The affidavit of counsel (J.A. 8) 
states that the plaintiff below was first treated in a Maryland hospital, 
Prince Georges General Hospital, and that the principal treating physician 
was Dr. Milton Cobey who practices in nearby Maryland hospitals, and 
Dr. Diley who maintains an office in Maryland 


STATEMENT OF POINTS 


The Court did not err in granting the defendant's motion to dismiss 
based on the grounds of forum nonconvenience, but rather acted within 
its sound discretion and did not act arbitrarily or capriciously. 


SUMMARY OF ARGUMENT 


The Court acted within its sound discretion in dismissing the case 
brought in the District of Columbia where it appears from the record that 
both parties to the action were residents of Maryland and that the acci- 
dent occurred in Maryland and some of the medical treatment was 
rendered in Maryland. 


ARGUMENT 


It is conceded that both parties are residents of the ‘State of 
Maryland, and that the accident occurred in the State of Maryland, 
and that some of the medical treatment was rendered in the State 
of Maryland, Upon this showing of fact, the Court dismissed the 
plaintiff's complaint on the ground that the District of Columbia was 
not the most convenient forum. | 

It was pointed out to the Court below that it was an imposition 
on the taxpayers of the District of Columbia to have litigation that 
probably belonged in our neighboring state filed in the District of 
Columbia. It was also pointed out to the Court below that the parties 
being residents of the State of Maryland should properly have a jury 
composed of Maryland residents try their case. 


It was likewise pointed out to the Court below that our courts 
have a congested calendar and that one of the reasons for the conges- 
tion of the calendar was the fact that the people in our neighboring 
states are bringing their suits into the Distzict of Columbia when they 
should properly be filed in the neighboring jurisdictions. 


This Court has already spoken on this subject on several occa- 
sions. Gross v. Owen, 95 U.S. App. D.C. 222, 221 F.2d 94; and Nee v. 
Dillon, 99 U.S. App. D.C. 332, 239, F.2d 953. In essence the Court 
said in those cases that disputes involving residents in neighboring 
jurisdictions where the accidents occur in those jurisdictions should 
be settled therein by juries composed of residents of those jurisdictions. 


In the Nee case the court pointed out that the trial court should 
screen these cases before trial to avoid hearing cases that should have 
been brought elsewhere. 


The plaintiff cites the case of Daquila v. Schlosberg,/102 U.S. 
App. D.C. 366, 253 F.2d 888. In the Daquila case it was admitted that 
the party defendants were residents of the District of Columbia although 
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their principal business was in Virginia. Therefore, the Daquila case 
is easily distinguished from the present case where both parties to the 
action are residents of the State of Maryland. 


The plaintiff has indicated to the Court that he is unable to obtain 
certain testimony for use in the Maryland case because he cannot sub- 


poena certain witnesses. 


This is easily overcome by filing a notice of the taking of the 
deposition of the witness (or witnesses) in the Maryland Court where 
the suit is filed, and obtaining a true copy of the notice and presenting 
this to the Clerk of the Court below, the United States District Court 
for the District of Columbia. The Clerk will then issue a summons for 
the taking of the deposition of the person (or persons) who refuse to 
appear voluntarily in the Maryland action. 


The pri ncipal question involved in this Appeal is whether or not 


the Court abused its discretion and acted arbitrarily and capriciously 
in dismissing this Appeal. 


The facts involved in this case do not bespeak of a Court that 
acted arbitrarily or capriciously. The Court merely exercised its 
discretion which it had a right to do. Unless the Court below was 
clearly wrong, this Court should not disturb the ruling. It is submitted 
that the Court below was not clearly wrong, but that it exercised its 
discretion based on sound facts, both parties being residents of Mary- 
land and the accident happening in Maryland. 


CONCLUSION 


It is respectfully submitted that the Court below acted within its 
sound discretion in dismissing the complaint based on the ground that 
this was not the most convenient forum for the trial of a case between 
residents of Maryland where the accident happened in Maryland. 
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